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ABSTRACT 

While the Iraqi Code of Criminal Procedure No. 23 of 1971, as amended, seeks, in 

line with comparative laws, to provide sufficient guarantees for the accused and 

protect his rights during the investigation and trial phases leading up to the issuance of 

a judicial ruling, it also strives to expedite the trial and prevent the disruption of the 

trial process due to the absence or evasion of the accused from attending trial 

sessions. Thus, the concept of constructive presence emerged to achieve this balance 

between the guarantees of the accused and the speed in resolving criminal cases and 

preventing their delay. This raises the question of the Iraqi legislator's position on the 

concept of constructive presence and its applications compared to comparative 

legislations that have adopted this concept. This is what the researcher attempts to 

answer in this study. 
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Introduction 
The presence of the accused in trial proceedings is mandatory whenever the trial is in 

person and in accordance with the Iraqi Code of Criminal Procedure No. 23 of 1971 

as amended. Through examining the provisions of the Iraqi Code of Criminal 

Procedure, we find that it is more restrictive in providing legal guarantees for the 

accused compared to comparable positive legislations. This restriction and emphasis 

is further reinforced by what is stated in the Iraqi Constitution, which stipulates that 

the right to defense is sacred and guaranteed at all stages of investigation and 

trial.
1)

To such an extent that the presence of the accused's lawyer in the trial 

proceedings does not negate the accused's presence, so that he may defend himself 

alongside his lawyer's defense as well. In the event of his inability to attend, he must 

present a legitimate excuse through his lawyer or one of his relatives, submitting this 

excuse in writing. If the court accepts it, it sets another date for the trial and notifies 

the accused, the concerned parties, and the witnesses.
2)

However, if the court is not 

convinced by the excuse, it decides to consider the trial as being in absentia for the 

accused, so that he may, if he observes the time limit for objecting to the judgment in 

absentia, defend himself.
3)

These guarantees, enshrined in law and subsequently in the 

Iraqi Constitution, indicate the importance of the accused's presence during trial 

proceedings. However, for practical reasons, the legislator is lenient regarding the 

accused's absence from trial proceedings, allowing the court to proceed with the trial 

despite the accused's absence, ultimately leading to the pronouncement of the verdict. 

This is done to prevent delays in the proceedings, and is known as the presumed 

presence of the accused. The Iraqi legislator regulated this in Article 151 of the Code 

of Criminal Procedure No. 23 of 1971, as amended. 

First: The importance of the study:The motive behind considering the accused 

present despite his absence, and conducting a trial in his presence, is to prevent 

procrastination in considering the case and to reduce the disadvantages of objecting to 

the judgment in absentia. These are practical considerations adopted by comparative 

positive legislations, including Iraqi legislation, although the positions of those 

legislations varied between those who expanded its scope at the expense of the 

guarantees of the accused, and those who narrowed it until its meaning approached 

the actual presence of the accused, as is the case with the Iraqi legislator. This should 

be studied and placed in the balance of scientific research, and its practical advantage 

and the gaps that affect it should be examined. 

Second: The aim of the study:The study aims to shed light on the concept and 

provisions of constructive presence in Iraqi legislation, as well as its applications, not 

to mention the effects resulting from violating its provisions. Through comparison 

with other positive legislations, we can identify gaps in the regulation of constructive 

presence as well as its advantages in Iraqi law. 

Third: The problem addressed in the study:The problem addressed in this study is 

as follows: 

1- Legal literature concerned with criminal procedures used to use the term 

“procedural penalty” for judgments of presumed attendance as a procedural penalty 

against the accused for his obstinacy in not attending despite his certain knowledge of 
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the date of the session. He was absent and did not present his defense and did not 

attend the stages of the trial when he was able to do so. So his penalty was to be 

considered as if he were the accused present. Is this the case in the provisions of Iraqi 

legislation, which has surpassed comparative legislations in its emphasis on the 

presence of the accused in all stages of the trial and the presence of his lawyer does 

not suffice in his place, and otherwise the trial is postponed or considered in absentia 

against him? 

2- What is the nature of the legal presence in the provisions of Iraqi law compared to 

other legislations such as French and Egyptian, what is the legal basis for its adoption 

by the Iraqi judiciary, and the scope of its applications in Iraqi legislation and 

comparative legislations? 

3- What are the rules that govern the legal presence of the accused, and what is the 

effect of violating those rules? 

Fourth: Study Methodology:In our study, we will adopt the inductive method in the 

provisions of Iraqi law and the analytical method for the principles that we derive 

from induction. 

Fifth: Study Plan: We will address this topic in three sections. The first will be 

dedicated to discussing the concept of the defendant’s constructive presence. The 

second will be dedicated to discussing its legal basis and applications. The third and 

final section will be dedicated to discussing the effects of constructive presence, 

whether at the level of the rules that govern constructive presence or the effects 

resulting from violating them. The conclusion will be the end of our journey with the 

conclusions and recommendations we have reached. 

 

 

 

 

 

 

First topic 

What is the nature of legal presence? 

 
First requirement: The concept of the defendant's constructive presence 

We will dedicate two sections to studying the concept of constructive presence. In 

the first, we will address the definition of constructive presence, and the second 

will be a topic for its characteristics. 

Section One: Definition of Legal Presence 

 

First: Legal presence (in terms of language): 

Presence, linguistically, is the opposite of absence and disappearance;Presence: a 

noun derived from the verb "to attend" (حضر) and its related nouns "presence" (حضرا) 
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and "civilization" (حِدارة).
4)

,In language, consideration refers to something that is not 

fixed in reality, and is based on assumption and estimation.
5)

. 

As for the word “accused” in the Arabic language: it is a noun derived from the word 

“accusation,” and its origin is from “illusion,” as it is said, “I accused so-and-so,” 

meaning I brought the accusation upon him, and “I accused him,” meaning I 

suspected what was attributed to him.
6)

. 

Second: Legal presence, technically speaking:By reviewing most of the legal 

literature concerned with the Code of Criminal Procedure No. 23 of 1971 as amended, 

when it deals with the subject of constructive presence, we find that it deals with the 

rulings without giving it a specific definition. Despite this, and by recalling and 

remembering the rulings concerned with constructive presence in our minds, we can 

define it as: (Granting the description of presence to the criminal procedures of the 

defendant who is absent without a legitimate excuse after he has presented his defense 

before the court and before the pronouncement of the judgment and the legal effects 

that result from this in the cases specified by the legislator). 

While comparative legal literature defined it as: (In reality, it is a default judgment, 

but the law wanted to mitigate the defects and disadvantages of default judgments, 

such as prolonging the dispute and opening the door to appeal by opposition, so it 

established an independent system called the constructive judgment in person or the 

default judgment, which is similar to the judgment in person. It is neither a purely in-

person judgment nor a default judgment in the true sense of the word, but rather it 

takes from this and subtracts from that to settle on a specific concept of its own)
7)

. 

Or it is: (It is a ruling issued in the absence of the accused or the opponent, but it is 

considered to be in his presence, i.e., it is considered as if it had been issued in his 

face.)
8)

. 

Thus, while we find that the concept of constructive presence does not require the 

defendant's defense, we find it to be an element that the Iraqi judiciary cannot ignore, 

otherwise the invalidity of its procedures will be in sight. 

 

Branch Two:Characteristics of nominal presence 

The legal requirement of the defendant's presence as a legal procedure has a set of 

characteristics that can be summarized as follows: 

1- Legal attendance is an exceptional measure from the general rule, therefore it 

is not permissible to expand its interpretation or to use it as a basis for 

analogy:The principle of a trial is that it should be in person, and this is perhaps one 

of the most necessary rules for achieving a fair trial. The personal appearance of the 

accused before the court is a right for which the court is obligated to take the 

necessary steps to inform him, within a sufficient time, of the date and place of the 

trial, because this presence is in the interest of the accused, which is to allow him to 

refute the evidence of the prosecution and present his defense.
9)

Therefore, the court 

may not base its ruling on a procedure taken in the absence of the accused and without 

his knowledge, otherwise it will be invalid.
10)

This is confirmed by Article 212 of the 

Iraqi Code of Criminal Procedure, which states: “The court may not base its judgment 

on evidence that was not presented for discussion or referred to in the session, nor on 
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a document submitted by one of the litigants without allowing the other litigants to 

review it. The judge may not rule on the case based on his personal knowledge.” 

Since the presence of the defendant is the basis of the trial, and the exception is the 

presumption of presence despite the defendant’s absence, this exception cannot be 

expanded upon, nor can cases be included by analogy to the case regulated by the 

legislator in Article 151.
11)

. 

2- A constructive presence is a non-conclusive legal procedure in a lawsuit:Article 

(249/C) of the Iraqi Code of Criminal Procedure states: (No appeal by way of 

cassation is accepted against decisions issued in matters of jurisdiction, preparatory 

and administrative decisions, and any other decision that is not final in the case, 

unless it results in preventing the continuation of the case. This excludes decisions of 

arrest, detention, and release with or without bail.)
12)

Since the procedures for 

constructive attendance do not have any effect until a judgment is issued in the 

presence of the absent defendant, the issue of constructive attendance is not raised 

until that judgment is issued. 

3- The concept of "presumed presence" is a procedure used in misdemeanors 

and violations in comparative legislation, and in all types of crimes under Iraqi 

law:By reviewing a number of comparative legislations that regulate the provisions of 

constructive presence, we find that they have limited it to misdemeanor and petty 

offenses, excluding felonies.
13)

However, the Iraqi legislator, through the text of 

Article 151 of the Code of Criminal Procedure, has provided an absolute text, and 

thus it applies to all crimes.
14)

. 

However, from a practical standpoint, the application of presumed attendance can 

only be conceived of in crimes for which attendance may be ordered without 

detention. As for crimes that require detention, especially crimes punishable by death 

or life imprisonment, absence can only be conceived of as escape, and the latter has 

its own specific legal provisions.
15)

. 

4- The presence of a judge or judge helps to facilitate judicial procedures and 

expedite the achievement of justice.Accordingly, the legislator adopted a middle 

ground between the legal guarantees for the accused and the need to expedite the 

resolution of the criminal case. Consequently, the constructive presence is a necessity 

created by the legislator to prevent procrastination and delay, whether in relation to 

issuing the judgment or in reaching a final and conclusive judgment. Thus, regulating 

constructive presence in Iraqi law and adopting its narrow scope cannot be considered 

as a penalty imposed on the accused, but rather as an additional guarantee to expedite 

the trial proceedings and accelerate the achievement of justice.
16)

. 

5- The presumptive presence is a procedural penalty that, in principle, takes 

place during the trial stage:By referring to the provisions of Article 151 of the Iraqi 

Code of Criminal Procedure, we cannot say, under this article, that the provisions of 

constructive presence are a procedural penalty, considering that the aforementioned 

article guarantees all the guarantees for the accused, and the court cannot resort to it 

unless the accused presents his defense. Through the practical reality of the Iraqi 

judiciary, the accused's defense is not presented until the trial is nearing its end and 

reaches its conclusion, by which time the accused has fulfilled all his legal guarantees. 
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As for the rest of the comparative legislations, and through reviewing the provisions 

of constructive presence, which we will address in the second section of this research, 

we can say that it is indeed a procedural penalty resulting from the accused's 

deliberate or negligent failure to attend the trial, so he is treated, even if he does not 

present his defense, as an accused present.
17)

Not to mention his deprivation of the 

right to object to the default judgment in all legislations that adopted the provisions of 

constructive presence, including the Iraqi one. However, at the level of the latter, it is 

a matter required by justice, considering that the accused was present throughout the 

trial sessions until he presented his defense, and nothing remained of them that would 

violate his legal guarantees, foremost among them his right to defense. 

 

Second requirement 

The nature of the defendant's legal presence 

Before discussing the nature of constructive presence, we must review the legal texts 

concerned with presence in general and constructive presence in particular: Article 

147 of the Iraqi Code of Criminal Procedure states: (A - The trial of the accused who 

is present shall be conducted in person, while the trial of the fugitive accused and the 

accused who is absent without a legitimate excuse despite being notified shall be 

conducted in absentia. B - If the accused does not appear and has not been notified in 

person, his trial shall not be conducted until he is notified.)
18)

. 

Article 151 of the aforementioned law states: (The accused who is absent after 

presenting his defense and before the decision is issued, without informing the court 

of his legitimate excuse, shall be considered as the accused present, and the court 

may, before issuing the decision, order the arrest of the accused and bring him before 

it to inform him of it). 

From the two texts above, we find that Article 151 came as an exception to the 

provisions of Article 147, both in terms of effect and nature. How? 

While Article 147 stipulates that an unlawful absence results in a trial in absentia for 

the accused, this is a general ruling restricted by Article 151, which excludes from it 

the unlawful absence in which the accused has presented his defense. The 

aforementioned ruling was included by the legislator for practical considerations, 

given that the accused does not present his defense until the trial is about to end. This 

is confirmed by the provisions of Article 167 of the Iraqi Code of Criminal Procedure, 

which states: (The trial begins by calling the accused and the rest of the litigants, then 

the identity of the accused is recorded, the referral decision is read, and the court 

hears the testimony of the complainant and the statements of the civil plaintiff, then 

the witnesses of the prosecution individually, and orders the reading of reports, 

statements and other documents, then it hears the statement of the accused and the 

statements and requests of the complainant, the civil plaintiff, the civilly responsible 

party and the public prosecution.) 

Article 181, Paragraph C states: (c) If, after taking the aforementioned measures, the 

court finds that the evidence warrants suspicion that the accused committed a crime 

within its jurisdiction, it shall charge him with the appropriate offense, read it to him, 

explain it, and ask him whether he admits or denies it. If the accused is charged, the 
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defense stage comes later, as confirmed by Paragraph D of the same article, which 

states: (If the accused confesses to the charge against him, and the court is convinced 

of the validity of his confession and that he understands its consequences, it shall hear 

his defense and issue its judgment in the case without the need for further evidence. 

However, if he denies the charge, or does not present a defense, or requests to be 

tried, or the court finds his confession flawed, or that he does not understand its 

consequences, or that the crime is punishable by death, then he shall be tried for it, 

and his defense witnesses and the remaining evidence he requested to be heard to 

refute the charge shall be heard, unless the court finds that his request is impossible to 

implement or that it is intended to delay the resolution of the case without 

justification. Misleading the judiciary. Upon completing all of that, it listens to the 

comments of the opposing parties, the public prosecutor, and the defendant's defense. 

Then it announces the conclusion of the trial and issues its verdict in the same session 

or in a session it designates at a near date. 

Paragraph (e) of the same article came to confirm that the defendant's defense is the 

last thing to be heard, stating: (The defendant shall be the last to speak in every 

judicial investigation or trial)
19)

. 

Therefore, what distinguishes constructive attendance from face-to-face attendance is 

the stage after recording the defendant's statement and the latter's defense of himself 

against the evidence presented against him. This stage, according to Article 167, only 

occurs when the trial is about to end, as we mentioned, and practically and as a 

general rule, nothing remains except the pronouncement of the verdict. Thus, we see 

that the nature of constructive attendance is that it is considered to be face-to-face 

attendance, not absentee attendance.
20)

Our evidence for this is as follows: 

1- In terms of the procedures followed, the accused, according to Article 167 of the 

Iraqi Code of Criminal Procedure, does not give his statement except after the 

completion of all criminal procedures and before the charge is brought. This means 

that the accused has completed his guarantee of hearing the evidence presented 

against him and giving him the opportunity to defend himself fully, otherwise the 

judgment is considered to be in absentia against him and not in personam. 

2- Article 151 of the Code of Criminal Procedure was introduced to align with the 

provisions of the Code of Civil Procedure, which serves as the procedural reference in 

the absence of a text, while taking into account the difference in the nature and 

character of both laws in terms of guarantees and procedures. Article 55/1 of the Code 

of Civil Procedure states: “A hearing is considered to be in person if the opponent is 

present at any session, even if he is absent afterward.” 

3- The Egyptian Court of Cassation stated in one of its rulings: “If it is established that 

the trial of the accused before the court of first instance took place in his presence at a 

specific session in which he presented his defense, and then a decision was issued to 

postpone the pronouncement of the verdict for the first time in his presence, then the 

verdict issued in the case shall be in his presence even if the accused did not attend 

the session in which it was pronounced.”
21)

. 

These pieces of evidence confirm the in-person nature of the defendant's constructive 

presence in Iraqi law. As for comparative positive legislation, especially French and 
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Egyptian, the absentee nature of constructive presence is prominent, particularly with 

regard to cases that have broadened the applications of constructive presence.
22)

. 

 

Second topic 

The legal basis for the presumed presence of the accused and its 

applications 

 
The judiciary cannot resort to the provisions of constructive presence unless it finds a 

legal basis that allows it to deviate from the general principle, which is the presence of 

the accused at all trial sessions. Otherwise, the trial is conducted in absentia against 

him. Since the legal text is the basis for applying the provisions of constructive 

presence, the latter in its applications differs according to the position of the legislator 

and his legislative policy. This will become clear when we address the applications of 

constructive presence in the second section, after we have devoted the first to talking 

about its legal basis. 

 

 

 

First requirement 

The legal basis for the defendant's presumed presence 

By referring to the legal basis for constructive presence in the Iraqi Code of Criminal 

Procedure, we find that Article 151 of the law is the only article that regulates the 

constructive presence of the accused and the effect resulting from it, with its text: 

(The accused who is absent after presenting his defense and before the decision is 

issued, without informing the court of his legitimate excuse, is considered as the 

accused present, and before issuing the decision, it may order the arrest of the accused 

and bring him before it to inform him of it.) 

The Iraqi Court of Cassation confirmed this in one of its rulings by stating: (If the 

accused fails to appear after the Public Prosecution has submitted its arguments in the 

case, the trial being conducted against him is considered to be in his presence and not 

in absentia...)
23)

. 

The determining factor in describing a judgment as being in the presence or absence 

of the parties is the reality of the facts, not the characterization given by the court. The 

determining factor in describing a judgment as being in the presence of the parties is 

the court sessions and the extent of the parties' attendance or absence, not what the 

court attributes to that judgment. The trial court cannot, by interpretation, bestow the 

characterization of a judgment in the presence of the parties on a decision it issued 

without any of the parties attending any of the trial sessions, or vice versa. What is 

relied upon in this regard is what is established in the minutes of the trial sessions in 

the case. The court's description of a judgment in absentia as being in the presence of 

the parties, contrary to what is established in the session minutes, does not make it a 

judgment in the presence of the parties. Therefore, it remains subject to appeal by way 
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of objection to the judgment in absentia, despite its description as being in the 

presence of the parties.
24)

. 

As for comparative legislation, at the level of French legislation, it was regulated by 

the provisions of Articles 410, 557, and 560 of the Code of Criminal 

Procedure.
25)

While its provisions have been adopted by a number of Arab countries, 

for example, Egypt under Articles 238, 239, and 240 of the Code of Criminal 

Procedure (
26)

Jordan, in Article 170 of the Criminal Procedure Code (
27)

The United 

Arab Emirates, in Article 189 of the Criminal Procedure Code (
28)

Algeria, according 

to Article 345 of the Code of Criminal Procedure (
29)

. 

According to the French Court of Cassation, when discussing the position of the 

European Convention on Human Rights regarding the provisions of constructive 

presence in relation to French procedural law, and within the framework of discussing 

the provisions of Article 410 thereof, which can be said to have embodied the 

broadest scope of applications of constructive presence, the Court says: (Article 410 

of the Code of Procedure does not conflict with Article 6 of the European Convention 

on Human Rights, as the accused who is legally required to appear in person, if he 

does not appear and does not present an acceptable excuse, shall be judged in his 

presence)
30)

. 

Referring to Article 6 of the European Convention on Human Rights, we find that it 

states: (1- Everyone, in the determination of his civil rights and obligations, or of a 

criminal charge against him, has the right to a fair and public hearing within a 

reasonable time before an independent and impartial tribunal constituted in 

accordance with law. The judgment shall be rendered in public. Journalists and the 

public may be barred from attending all or some of the hearings as required by public 

order, morals, or national security in a democratic society, or where the interests of 

minors or the protection of the private lives of the parties so require, and also if the 

court deems it absolutely necessary in special circumstances where publicity would be 

detrimental to justice. 

2- Every person accused of a crime is presumed innocent until proven guilty 

according to the law. 

3- Every person accused of a crime has the following rights as a minimum: 

A-(b) To inform him immediately, in a language he understands, and in detail, of the 

nature and cause of the charge against him. (c) To grant him sufficient time and 

appropriate facilities to prepare his defense. (d) To present his defense himself, or 

with the assistance of a lawyer of his own choosing, and if he does not have sufficient 

means to pay for such legal assistance, it must be provided to him free of charge 

whenever justice so requires. (d) To direct questions to the prosecution witnesses, and 

to enable him to call defense witnesses and direct questions to them under the same 

rules as to the prosecution witnesses. (e) To be assisted by an interpreter free of 

charge if he does not understand or speak the language used in the court.
31)

. 

Article 6 of the aforementioned European Convention corresponds to the provisions 

of Article 14 of the International Covenant on Civil and Political Rights, which states: 

(1. All persons are equal before the courts and tribunals. Everyone is entitled to a fair 

and public hearing by a competent, independent, and impartial tribunal established by 
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law in the determination of any criminal charge against him or of his rights and 

obligations in a civil suit. The press and the public may be excluded from all or part of 

the proceedings for reasons of public morals, public order, or national security in a 

democratic society, or for the requirements of the privacy of the parties to the 

proceedings, or to the minimum extent necessary by the court when publicity would 

prejudice the interests of justice. However, any judgment in a criminal case or in a 

civil suit shall be rendered in public, unless the case concerns minors whose interests 

require otherwise, or the proceedings concern disputes between spouses or the 

custody of children.) 

2. Every person accused of committing a crime has the right to be considered innocent 

until proven guilty according to law. 

3. Everyone accused of a crime is entitled, during the proceedings of his or her case, 

to the following minimum guarantees on an equal footing: 

(a)(a) To be informed promptly and in detail, and in a language he understands, of the 

nature and grounds for the charge against him; (b) To be given sufficient time and 

facilities to prepare his defense and to contact a lawyer of his own choosing; (c) To be 

tried without undue delay; (d) To be tried in his presence and to defend himself in 

person or through a lawyer of his own choosing, and to be informed of his right to 

have someone to defend him if he does not have someone to defend him, and to be 

provided by the court, whenever the interests of justice so require, with a lawyer to 

defend him, without charging him for this if he does not have sufficient means to pay 

for it; (e) To examine the witnesses of the prosecution, himself or through another, 

and to obtain permission to call witnesses for the defense under the same conditions 

as those applicable in the case of witnesses of the prosecution; (f) To be provided free 

of charge with an interpreter if he does not understand or speak the language used in 

the court; (g) Not to be compelled to testify against himself or to confess guilt. 

4. In the case of juveniles, care should be taken to ensure that the procedures are 

appropriate to their age and conducive to the need to work on their rehabilitation. 

5. Everyone convicted of a crime has the right, in accordance with the law, to appeal 

to a higher court to have his conviction and sentence reviewed. 

6. When a person has been convicted of a crime by a final judgment, and then this 

judgment is overturned or a special pardon is granted on the basis of a new fact or a 

newly discovered fact that provides conclusive evidence of a judicial error, the person 

who was punished as a result of that conviction must be compensated, in accordance 

with the law, unless it is proven that he bears, wholly or partially, the responsibility 

for not disclosing the unknown fact in a timely manner. 

7. No one shall be liable to be tried or punished again for an offence for which he has 

already been finally convicted or acquitted in accordance with the law and criminal 

procedure of each country.
32)

. 

 

Second requirement 

Applications for the defendant's presumed presence 

If we were to compare the position of the Iraqi legislator in the Code of Criminal 

Procedure No. 23 of 1971, as amended, with a number of comparative legislations, we 



 

 268         

DOI: https://doi.org/10.33193/AJHASS.67 

would find beyond any doubt that the Iraqi has narrowed the scope of applications of 

the presumed presence of the accused to such an extent that we cannot say that it is a 

penalty for failure to appear, as described in the relevant legal literature when 

studying the provisions of presumed presence in other comparative positive 

legislations such as the French and Egyptian (
33)

Rather, it is a factor – according to the 

researcher – that expedites the course of the trial, leading to the issuance of the verdict 

and the achievement of justice, so that the trial does not remain captive to 

postponements due to the defendant’s failure to attend and prevent the issuance of the 

verdict after the evidence has been proven. This will be confirmed for us through 

reviewing the applications of constructive attendance, whether at the level of those 

who expanded its scope, or those who moderated its organization, and finally those 

who narrowed it. 

First branch: Expanding the applications of virtual attendance 

In this case, we find that the comparative legislator, as is the case with the French and 

Egyptian, has acted arbitrarily to the point where it can be said that it affects an 

important guarantee of the accused, which is the accused's presence before the court 

to be informed of the facts and evidence attributed to him so that he can then defend 

himself. It can also be said that this case is indeed a procedural penalty against 

defendants who fail to appear, and this case includes three forms which we will 

present in succession: 

First: The accused failed to appear if he was personally served with the 

summons:In this case, the accused must have been personally served with the 

summons and the service must have been valid, and he must have failed to appear 

without a legitimate excuse. If this is the case, the court will treat him as if he were 

present.
34)

This is confirmed by Article 410 of the French Code of Criminal 

Procedure.
35)

Article 238 of the Egyptian Code of Criminal Procedure states: “If the 

party summoned to appear according to the law does not appear on the day specified 

in the summons and does not send a representative in cases where this is permissible, 

judgment may be rendered in his absence after reviewing the documents, unless the 

summons was delivered to him personally and the court finds that there is no 

justification for his absence, in which case the judgment shall be considered as if he 

were present....” Article 345 of the Algerian Code of Criminal Procedure states: “The 

accused who is personally notified of the summons must appear unless he presents to 

the court before which he is summoned an excuse that it deems acceptable. 

Otherwise, the trial of the accused who is personally notified of the summons and 

who fails to appear without presenting an acceptable excuse shall be considered as if 

he were present.” 

It is clear from the foregoing that if the aforementioned conditions are met in this 

case, a judgment in absentia shall be issued against the absent defendant by force of 

law without any discretionary power of the court in this matter.
36)

. 

Second: The accused failed to appear despite having certain knowledge of the 

summons:In this case, the French legislator is unique in regulating it, and according 

to it, in the event of the deliberate absence of the accused, if it is proven that he had 

certain knowledge of the date of the session through his being summoned and notified 
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by the summons paper in accordance with the methods of notification specified in 

Articles 557, 558, 560 of the French Code of Criminal Procedure, a judgment in 

absentia shall be issued against the accused after the conditions that must be observed 

in this case have been met, including the failure to provide an acceptable excuse for 

his absence.
37)

. 

Third: The accused failed to appear despite being notified again at his 

residence:This situation was regulated by the Egyptian legislator in Article 238, in its 

second section, which states: (... The court may, instead of ruling in absentia, 

postpone the case to a subsequent session and order the re-notification of the 

opponent at his residence, with the warning that if he fails to attend this session, the 

ruling issued against him shall be considered to be in his presence. If he does not 

attend and it becomes clear to the court that there is no justification for his absence, 

the ruling shall be considered to be in his presence.) 

In this case, the notification must have been properly served on the accused. This 

article does not stipulate that the accused be notified personally; it is sufficient that the 

notification be made at the accused's residence. If the accused does not appear on the 

day specified for the session, the court has the discretion to decide whether to try him 

in absentia or postpone the case to a later session and decide to re-notify the accused 

at his residence, warning him that if he fails to appear at the specified session, the 

judgment issued against him will be a judgment in his presence. Consequently, if he 

does not actually appear and the court finds that there is no justification for his 

absence, the judgment issued will be a judgment in his presence, bearing in mind that 

as soon as the conditions mentioned in the aforementioned article are met, the 

judgment is considered a judgment in his presence by force of law.
38)

. 

Section Two: Moderation in the Applications of Legal Presence 

In this case, it can be said that it is more moderate than the previous cases, and in this 

case, two images appear. The first is when the accused attends one of the trial sessions 

and then withdraws from it or attends one session and is absent from the other 

sessions. The second image is represented by the multiplicity of accused persons and 

the attendance of some of them and the absence of others. 

First: The accused attends the session and withdraws from it, or attends one 

session but not the sessions that follow:This is what the Egyptian law stipulated in 

Article 239 of the Criminal Procedure Code, which states: “The judgment is 

considered to be in the presence of any of the litigants who attends when the case is 

called, even if he leaves the session afterward or fails to attend the sessions to which 

the case is adjourned without providing an acceptable excuse.” Likewise, the 

Jordanian law in Article 170 of the Jordanian Criminal Procedure Code states: “If the 

plaintiff in the personal right or the suspect attends and then withdraws from it for any 

reason whatsoever, or if he is absent from the trial after attending one of its sessions, 

the trial is considered to be in his presence, and the appeal period begins from the date 

he is notified of the judgment in accordance with the provisions of the applicable 

Civil Procedure Code.” 

In this case, the accused has been properly notified to appear before the court, and he 

appeared at the scheduled hearing, then was absent afterward, either during the same 
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hearing or after attending the entire hearing and then being absent from subsequent 

hearings. The rationale behind this is the legislator's presumption that the accused has 

certain knowledge of the hearing date set by the court. However, it should be noted 

that if the accused's withdrawal from the trial after attending the hearing is due to a 

legitimate excuse, then the case should be postponed to a later hearing. Otherwise, the 

judgment should be issued in his absence, as long as there is a legitimate excuse for 

the withdrawal, considering that the legitimacy of the absence is not consistent with 

the penalty prescribed by the legislator for the absent accused. This is with regard to 

absence during the same hearing.
39)

. 

In the second case, i.e., absence from subsequent sessions, the principle is that he is 

presumed to know the date of the subsequent session, and he is therefore obligated to 

attend the subsequent session as long as the trial sessions are consecutive. Thus, in 

both cases, if its conditions are met, the judgment is a judgment in absentia by force 

of law.
40)

. 

Second: The number of defendants, some of whom were present while others 

were absent:Article 240 of the Egyptian Criminal Procedure Code states: (If a 

lawsuit is filed against several persons for a single incident, and some of them attend 

while others fail to appear despite being summoned according to the law, the court 

shall postpone the case to a subsequent session and order that those who failed to 

appear be re-notified at their residence, with the warning that if they fail to appear at 

this session, the judgment issued shall be considered to be in their presence. If they do 

not appear and it becomes clear to the court that there is no justification for their 

absence, the judgment shall be considered to be in their presence with respect to 

them). 

The same applies to the Criminal Procedure Law in the United Arab Emirates, in 

Article 189, Section Two, which states: (... If a lawsuit is filed against several persons 

for a single incident, and some of them appeared before the court while others did not, 

the court must postpone the hearing of the case to a subsequent session to re-notify 

those who did not appear, and the judgment in the case shall be considered to be in the 

presence of all of them.) 

Based on an examination of the provisions of the aforementioned articles and in 

accordance with this case, the following conditions must be met in order for a 

judgment to be issued against the absent defendant in absentia (
41)

: 

1- That there are multiple defendants in a single incident, whether they are defendants 

or civil officials. 

2- To prove that their attendance was a valid assignment. 

3- Some of them attend, while others stay away. 

4- The court may postpone the hearing to a later session and order that those who 

failed to attend be notified again, and warn them that if they fail to attend a second 

time, the judgment issued in their absence will be considered as if it were in their 

presence. According to the text, the court is legally obligated to postpone the case and 

re-notify them, and the court has no discretionary power in this matter. 

5- Does the absent defendant not provide an acceptable excuse justifying his absence? 
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According to some legal scholars, the wisdom behind regulating this situation, 

whereby the case is postponed and the remaining defendants are notified and 

subsequently considered – after the conditions are met – as being present by default, 

is to avoid conflicting default judgments that are subject to appeal by way of objection 

to the default judgment. This is because, in the event that the case is not postponed 

and the absent defendants are notified again, the court is obligated to issue judgments 

in the presence of the defendants present, and in absentia judgments against the 

remaining absent defendants. Consequently, the methods of appeal differ between the 

two categories: between those who enjoy the right to appeal by way of objection as 

being absent and those who are deprived of it as being present. Therefore, it is more 

appropriate, according to the legislator, to consider all of them as being present in 

reality and by default as a penalty for the absence of some defendants and not others 

in the same incident for which a criminal case was filed.
42)

. 

Third branch: Restrictions in applications of constructive presence 

In this case, Iraqi law is the best representative of it, as stated in Article 151 of the 

Code of Criminal Procedure No. 23 of 1971, as amended. This is the only case that 

was mentioned for constructive presence in Iraqi law, and according to it, the 

legislator considered the absent defendant to be as present when he was absent from 

attending the trial sessions, when: (1) he presents his defense and before the decision 

is issued in the case, (2) he does not have any legitimate excuse for his absence. 

But in this regard, the following question arises: What is the ruling if the accused 

presents his defense but does not finish it, and the trial session is postponed to another 

date, and the accused fails to attend? Does the provision of Article 151 apply to him, 

so that he is treated as a defendant who is present by default, or is he treated as an 

absent defendant? In our opinion, and through the wording of the provisions of Article 

151, the legislator requires the completion of the defense in order for the provisions of 

presence by default to apply to him, and our evidence for this is that the legislator, in 

the wording of Article 151, stated: (The accused who is absent after presenting his 

defense... is considered as a defendant who is present), and his use of the phrase “after 

presenting the defense” indicates the completion and the transition to the stage after 

presenting the defense. 

 

 

 

Third topic 

Effects of the defendant's legal presence 
The importance of the legal presence as a procedure regulated by the Iraqi legislator is 

highlighted by the effects resulting from it, whether with regard to the effects related 

to the criminal court and its parties, or those related to the criminal procedures and 

their validity, which we will address in this section in turn. 

First requirement 

Effects of constructive presence on the trial court and the accused 

Section One: Effects of constructive presence with respect to the court 
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By examining the provisions of Article 151 of the Code of Criminal Procedure, we 

find that it mandates that an absent defendant who has presented his defense without 

informing the court of his legitimate excuse for absence be considered as if he were 

present. Thus, the text does not leave the discretionary power to the court to confer 

the status of constructive presence on the defendant according to the circumstances of 

each case. Rather, as soon as the conditions stipulated in the aforementioned Article 

151 are met, the defendant's position is – by law – that of a present defendant. This is 

the first effect. As for the second effect, it is represented by proceeding with the trial 

and not stopping or postponing the case, and when the judgment is issued, it is 

considered to be in the presence of the defendant. Finally, the third effect, which is 

permissible for the court, is represented by granting the court discretionary power to 

issue an order to arrest the defendant and bring him before it to inform him of the 

judgment decision, after it has been pronounced. 

Section Two: Effects of constructive presence on the accused 

The accused enjoys a significant legal position in criminal proceedings, and many of 

these proceedings are designed to protect them. Several constitutional and legal 

provisions affirm this protection, in addition to those emphasized by human rights 

conventions, which guarantee the right to a fair trial with all the necessary safeguards 

for the accused.
43

We find that it emphasizes that it should be quick so that the accused 

is not under the sway of accusation and investigation for a long period of time.
44)

By 

reviewing the provisions of the Iraqi Code of Criminal Procedure, we find that it best 

embodies this relationship between the guarantee of the accused and the speed of the 

trial proceedings leading to the pronouncement of the verdict. Therefore, there is 

nothing in the provisions of Article 151 that materially affects the rights of the 

accused, after the aforementioned article stipulated that the accused must have 

presented his defense before the court in order for the accused to be satisfied with his 

guarantees. It should be noted that giving the description of presence to the absent 

accused does not affect the position of the rest of the absent or fugitive accused who 

are not covered by the provisions of Article 151 of the Code of Criminal Procedure, 

and therefore they enjoy the right to object to the default judgment as one of the 

means of appeal.
45)

Unlike the person who meets the conditions and provisions of 

Article 151, he is treated as the defendant present in all proceedings of the case, and if 

he objects to the default judgment, his appeal will be dismissed. 

 

Second requirement 

The effects of constructive presence on the validity of criminal proceedings 

It is known that the penalty is an important and undeniable effect when a legal rule is 

violated, whatever its subject matter and its position within the legal system in 

general. Therefore, it is important to ask about the effect that may result if the 

procedures stipulated in Article 151 of the Code of Criminal Procedure are not 

observed. If invalidity is that desired effect, then what is the concept and scope of that 

invalidity, and what is the position of the Iraqi legislator regarding it? 

First branch: The concept of invalidity 
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Invalidity is defined as: a procedural penalty applied to a procedural act that violates 

certain procedural rules, thus producing its legal effects.
46)

. 

It is: (a procedural penalty that applies to a procedural act that violates some 

procedural rules, resulting in the loss of its legal effects)
47)

. 

It is: (a legal description attached to a procedural act if it deviates from the prescribed 

legal pattern, such that it is not suitable to produce the effects that the law would 

impose on it if its elements were complete)
48)

. 

It is: (The procedural penalty that aims to deprive the essential act of its effectiveness 

in producing its legal effects, due to its violation of its substantive and formal legal 

provisions)
49))

. 

And other definitions, although their wording differs, refer to the same content. 

Through reviewing a number of positive procedural laws, we find that they are 

influenced by one of two doctrines: the first, known as the doctrine of legal nullity 

(i.e., no nullity without a legal text), which establishes nullity only according to the 

circumstances stipulated by law.
50)

The second doctrine is known as the doctrine of 

inherent nullity, according to which nullity results from a procedural act when it 

violates a fundamental rule, without specifying particular cases, but rather leaving it 

to the discretionary power of the court to determine which are fundamental and 

consequently result in nullity.
51)

. 

Thus, each of these two doctrines has its own distinguishing features. At the level of 

legal invalidity, despite its clarity, ease of reference, and exclusion of the court's 

discretionary power, given that it explicitly regulates invalidity and indicates the 

penalty resulting from the violation, it is criticized that no matter how knowledgeable 

and astute the legislator may be, he cannot enumerate all the important cases that 

necessitate invalidity, which leads the judge to refrain from imposing invalidity even 

if its reasons are available for a case not stipulated by the legislator.
52)

. 

As for the doctrine of self-nullity, despite its advantages that allow for avoiding the 

criticisms leveled against the aforementioned legal nullity, given the discretionary 

power granted to the judge to determine the extent of the substantiveness of the 

procedural rule that was violated and thus imposes nullity on the violation of the 

substantive ones but not the others, this discretionary power itself has not escaped 

criticism in the case of its misuse by the judge, not to mention the absence of the 

standard by which it is determined whether the violated procedural rule is substantive 

or not.
53)

. 

The latter criticism prompted some legal scholars to find that criterion by which the 

essentiality of the procedural rule is determined, such as the criterion of public 

interest. This is a criterion that can be used to distinguish the essential procedural rule 

from the non-essential one, although this criterion is also not without ambiguity, and 

the question arises as to which is concerned with the public interest and which is 

not.
54)

. 

Therefore, based on what has been presented, we must ask ourselves: what is the 

position of the Iraqi legislator regarding the theory of invalidity in general? 
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Section Two: Provisions for Pleading Invalidity in Iraqi Law  

The plea of invalidity or its automatic raising by the court with regard to the 

procedures of constructive attendance requires a review of those procedures which, if 

observed, would result in invalidity. By referring to the procedures of constructive 

attendance, there is no need to emphasize the brevity of the provisions of this article 

in a manner inconsistent with the rules of constructive attendance. Nevertheless, the 

procedures that should be observed are the same as those concerned with the face-to-

face trial.
55)

As for nullity, and through reviewing the provisions of the Code of 

Criminal Procedure, we find that the legislator did not explicitly regulate nullity as a 

penalty resulting from violating the rules of that law, thus leaving the provisions of 

nullity to general principles and to the discretionary power of the judge, meaning that 

he adopted the concept of inherent nullity.
56)

A review of the general principles of the 

Code of Criminal Procedure and the provisions of Article 249 of the Code of Criminal 

Procedure, which stipulates: (a) The Public Prosecutor, the accused, the complainant, 

the civil claimant, and the civilly liable party may appeal to the Court of Cassation 

against judgments, decisions, and measures issued by the Misdemeanor Court or the 

Felony Court in a misdemeanor or felony case if they were based on a violation of the 

law, an error in its application or interpretation, or if a fundamental error occurred in 

the procedural steps, the assessment of evidence, or the determination of the penalty, 

and the error affected the judgment. (b) An error in procedures shall not be considered 

if it is not detrimental to the defense of the accused. 

(c) Appeals are not admissible individually against decisions issued in matters of 

jurisdiction, preparatory and administrative decisions, and any other decision that is 

not final in the case, unless it results in preventing the continuation of the case. This 

excludes decisions of arrest, detention, and release on bail or without bail. Thus, we 

find that the Iraqi legislator's criterion for determining invalidity is that it pertains to a 

fundamental error in procedural rules, in the assessment of evidence, or in the 

determination of the penalty, and that the error affected the judgment and harmed the 

defendant's right to defense.
57)

The judicial body concerned with considering the 

appeal against the invalidity is the Court of Cassation, and the Court of Appeal in its 

capacity as an appellate body with respect to the decisions of the misdemeanor court. 

As for the cases in which invalidity is raised, they are as we mentioned in one of the 

two cases: 

First: The plea of invalidity before the Court of Cassation or the Court of Appeal 

in its capacity as a court of cassation:The parties to the criminal case, in accordance 

with the provisions of Article 249/A of the Code of Criminal Procedure, are the 

Public Prosecutor, the complainant, the civil claimant, the accused, and the civilly 

liable party.
58)

The legally specified time limits for appeals must be observed, which 

are 30 days starting from the day following the taking of the action, decision or 

judgment; otherwise, the appeal will be rejected on procedural grounds.
59)

. 

Second: Automatic review by the Court of Cassation or the Court of Appeal in 

its capacity as a court of cassation:The law, under Article 265/B, permits the Court 

of Cassation to request any criminal case to scrutinize and review the decisions or 

procedures issued therein, and it may then issue the cassation decisions it is 
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authorized to make, as stated in its text: (In addition to the provisions of paragraph A 

of Article 265, the Criminal Court may bring any case mentioned in the 

aforementioned paragraph or any investigation report in a crime in accordance with 

the provisions stipulated in Article 264). In the event that it is proven to the court that 

there is a fundamental violation of a procedural rule related to considering the absent 

defendant as present, the judgment or decision issued in the case shall be overturned 

and the case returned to its court for reconsideration of the case.
60)

. 

 

Conclusion 
Through the study, we arrived at a set of conclusions and a number of proposals 

regarding the provisions of Article 151, as well as recommendations related to the 

application of the provisions of this article, as follows: 

First: Conclusions: 

1- What distinguishes the concept of constructive presence in Iraqi legislation from 

other legislations is the narrowing of its scope with regard to the guarantees of the 

accused by requiring the accused to present his defense in order to be covered by the 

provisions of constructive presence. Otherwise, the trial is considered in absentia for 

the absent accused. However, it has broadened its scope with regard to the crimes for 

which constructive presence may be applied. Through the text of Article 151 of the 

Code of Criminal Procedure, we find that the text is absolute and thus applies to all 

crimes (felonies, misdemeanors, and violations). Despite this, from a practical 

standpoint, it is not conceivable to apply constructive presence except to crimes for 

which it is permissible to summon the accused without detention. As for crimes that 

require detention, especially crimes punishable by death or life imprisonment, absence 

can only be conceived as flight, and the latter has its own specific legal provisions. As 

for comparative legislations, the applications of constructive presence are limited to 

misdemeanor and violation crimes. 

2- The presumed presence is an exceptional procedure from the general rule, so it is 

not permissible to expand its interpretation or to make analogies to it: The principle in 

the trial is that it be in person, and it is perhaps one of the most necessary rules 

towards achieving a fair trial. Since the trial is about presence, and the exception is 

the presumption of presence despite the absence of the accused, this exception cannot 

be expanded upon, nor can cases be included by analogy to the case regulated by the 

legislator in Article 151. 

3- The constructive presence is a non-decisive judicial procedure in the case, and 

according to Article 249, Paragraph C of the Iraqi Code of Criminal Procedure, it is 

not permissible to appeal this procedure individually unless a final judgment is issued 

against the accused, at which point the issue of the extent to which the court has 

observed the conditions and provisions of constructive presence is raised. 

4- While comparative legal literature confirms that presumptive attendance is a 

procedural penalty for an accused person who deliberately fails to attend trial 

sessions, according to the researcher, it is a factor in facilitating judicial procedures 

and expediting the achievement of justice in the provisions of Iraqi law. Presumptive 
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attendance cannot be described as a penalty because the accused has fulfilled all his 

legal guarantees that he can obtain during the trial. 

5- What distinguishes constructive attendance from face-to-face attendance in the 

provisions of Iraqi law is the stage after recording the statement of the accused and 

the latter’s defense of himself in the face of the evidence presented against him. 

According to Article 167, this stage only occurs when the trial is about to end and 

nothing remains of it practically and as a general rule except the pronouncement of 

the verdict. Thus, we see that the nature of constructive attendance is that it is a face-

to-face attendance, not an absence-to-face attendance, while through the provisions of 

constructive attendance in comparative legislations, especially those that expand its 

applications, its nature is absentee. 

6- The Iraqi judiciary finds its answer in applying the provisions of constructive 

presence in Article 151 of the Code of Criminal Procedure, which states: “The 

accused who is absent after presenting his defense and before the decision is issued, 

without informing the court of his legitimate excuse, shall be considered as the 

accused present, and the court, before issuing the decision, may order the arrest of the 

accused and bring him before it to inform him of it.” 

7- The key to describing a judgment as being in the presence or absence of the parties 

is the reality of the facts, not what the court states as a characteristic. The key to 

describing the presence of the parties in a judgment is related to the trial sessions and 

the extent of the presence or absence of the parties, and not what the court attributes 

to that judgment as being in the presence or absence. The court of first instance cannot 

make an effort and attribute the characteristic of a judgment in the presence of the 

parties to a decision it issued without one of the parties attending any of the trial 

sessions, or vice versa. 

8- The Iraqi legislator authorized the court, if the conditions of Article 151 of the 

Code of Criminal Procedure concerning constructive attendance are met, to issue an 

arrest warrant for the accused and bring him before it to inform him of the verdict 

after it has been pronounced. 

9- Nullity is the procedural penalty that is relied upon in the court’s violation of the 

conditions and provisions of constructive attendance. Although the Iraqi legislator did 

not explicitly adopt the provisions of nullity in the Code of Criminal Procedure, by 

referring to the general principles and extrapolating the provisions of the 

aforementioned law, we find that the legislator has adopted the doctrine of inherent 

nullity and has adopted the criterion of breach of the essential procedures affecting the 

issuance of the judicial ruling and the defendant’s defense in determining what is 

subject to nullity and what is not, which is what was confirmed by Article 249 of the 

aforementioned law. 

Second: Proposals: 

1- As it has been said that the best of things is the middle way. While we do not 

encourage adopting what expands the scope of the provisions of constructive presence 

to the extent that it negatively affects the guarantees of the accused, nor do we support 

restricting its application to the point that it suggests the concept of the actual 

presence of the accused and its benefit is negated and its use is reduced, and 



 

 277         

DOI: https://doi.org/10.33193/AJHASS.67 

accordingly we propose amending Article 151 of the Code of Criminal Procedure to 

add to it the case of the accused’s attendance at trial sessions and his absence from the 

rest of the sessions or in the same session if the accused has presented his defense 

during the investigation stage and its adoption in the trial and its reading in the trial 

session. 

2- The adoption of the provisions for constructive attendance is a result of the need for 

it for practical considerations. Thus, another case can be adopted by the Iraqi 

legislator, which is the multiplicity of defendants, where some appear and others are 

absent. This results in a discrepancy in the rulings between those who are included in 

the appeal against the default judgment and those who do not enjoy this right. As a 

result of these negative effects on achieving justice, we suggest that the Iraqi 

legislator add this case by amending the provisions of Article 151 of the Code of 

Criminal Procedure, provided that this case is restricted to the fact that the defendant 

has given his statement during the investigation stage and has previously presented his 

defense, so that it is read in the trial session and adopted in the ruling, similar to the 

provisions that the Iraqi legislator organized regarding testimony in Article 172 of the 

aforementioned law, which stated: (...the court may decide to read the testimony that 

was previously given in the record of collecting evidence or during the preliminary 

investigation or before it or before another criminal court in the same case and 

consider it as testimony given before it.) 

3- Felony crimes require more comprehensive guarantees compared to misdemeanors 

and violations, and therefore we call on the Iraqi legislator, in line with comparative 

legislations, to limit the provisions of constructive presence to misdemeanors and 

violations, excluding felonies. 

4- In connection with the above proposals (1, 2, 3), we propose to the Iraqi legislature 

to amend Article 151 of the Code of Criminal Procedure No. 21 of 1971, as amended, 

so that this article is worded as follows or similarly: 

Article 151 (as proposed): In misdemeanor and petty offenses: 

1- The judgment is considered to be in the presence of any of the litigants 

who attends when the case is called, even if they leave the session afterward or 

fail to attend the sessions to which the case is adjourned without providing an 

acceptable excuse. 

2- Since the lawsuit was filed against several people for a single incident, and 

some of them appeared before the court while others did not, the court must 

postpone the hearing to a later session to re-notify those who did not appear. The 

judgment in the lawsuit is considered to be in the presence of all of them. 

3- The court reads aloud the statements of the accused during the 

preliminary investigation stage for those who were absent during the trial stage 

and to whom the provisions of paragraphs (1-2) of this article apply, and 

considers it as a statement given before it. 

Third: Recommendations: 
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1- We recommend that the Iraqi legislator adopt explicit provisions in the Code of 

Criminal Procedure for nullity and combine the doctrines of inherent and legal nullity, 

by avoiding the defects of both and acquiring the advantages they possess. 

2- We recommend that the Iraqi judiciary apply the provisions of constructive 

attendance if the text remains as it is, in order to expedite the course of judicial 

procedures and to refrain from what many of them have become accustomed to in 

postponing trial sessions until the accused is present despite having submitted his 

defense, or forcing him to attend in a way that offends his dignity and infringes upon 

his freedom, while Article 151 of the Code of Civil Procedure has drawn a clear path 

for the judiciary to proceed accordingly and to confer the status of presence upon the 

accused who submitted his defense and was absent from attending the remaining 

sessions. 
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